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Remarks 

This Amendment is responsive to the Official Action mailed March 22, 2001 (Paper No. 
9). Entry of this Amendment and reconsideration of the subject application in view thereof are 
respectfully request. 

This amendment is being filed with a Petition to Revive for Unintentional Abandonment. 
Applicants respectfully request entry of the amendment along with granting of the petition. 



Claims 

Claims 10-19 were pending. Claims 12-1 5 were withdrawn as allegedly being drawn to 
the non-elected invention. Claims 10, 1 1 and 16-19 stand rejected. 

Applicants hereby authorize the Commissioner to charge any additional claim fees 
required by entry of this Amendment to Deposit Account No. 04-0480. 

Claims 12 and 13 have been cancelled, without prejudice. Claims 10, 1 1, 14 and 15 have 
been amended to more clearly recite the present invention. Thus, claims 10, 11, and 14-19 are 
pending. Support for this amendment is apparent. Thus, no new matter is added. 

Election/Restriction 

Claims 12-15 as amended in the Response to Office Action filed on December 27, 2000 
were subjected to a constructive restriction into Group II by the Examiner and were withdrawn 
from consideration under 37 CFR 1.142(b) and MPEP §821.03. 

Applicants have cancelled claims 12 and 13 without prejudice. Claims 14 and 15 have 
been amended to recite, "The formulation of Claim 10 (or 1 1) fiirther comprising a 
pharmaceutically acceptable carrier." Claims 14 and 15 as amended are proper composition 
claims which further limit the composition claims upon which they depend. Thus, claims 14 and 
15 should be considered with Group I, clahns 10-1 1 and 16-19. Withdrawal of the constructive 
restriction is respectfully requested. 

Claim Rejections under 35 U.S.C. $102(e) 
Claims 10-1 1 and 16-19 were rejected under 35 U.S.C. § 102(e) as being allegedly 
anticipated by Chaudhari et al (U.S. Patent No. 5,817,295). In particular, the Office Action 
alleged that Chaudhari et al. 
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disclosed an alcohol free mouth wash which comprised anise oil 
(0.014%) and benzoic acid (0.025%) which were within range of 
the instantly claimed formulation (Col. 6, Example 1). Chaudhari 
et al. further proposed that the anise oil could have been present 
anywhere from 0.01% to about .2% (Col. 5, line 1). 

Chaudhari et al. taught that the compositions were useful for the 
inhibition of Gram negative as well as ram positive bacteria 
(Please see Table 1, Col. 7). 

Claims 17-19 are merely intended uses of the already known 
composition which do not materially change the product. The 
composition disclosed by Chaudhari et al. could have been 
sprayed, since it was in a Uquid form. 

AppUcants further argue that Chaudhari et al. did not disclose 
oils of fennel or basil, and fiirhte rthat the Chudhari et al. did not 
disclose the oil of anise in the percentage range cited in Claim 10. 
The Examiner respectfully disagrees. Chaudhari et al. may not 
have specifically taught oils of fennel or basil, however, the claim 
recites a markush group comprising the combination of eithe 
rfennel, basil or anise. Thus, the claim remains anticipated. 
Further, Chaudhari et al. clearly taught incorporation of anywhere 
between about 0.01% and 0.2% of anise oil (supra). The Examiner 
deems that 'About .2%' anticipates the claimed range of .2 to 1% 
because 'about .2% would fall within the claimed range. 

Applicants traverse this rejection as it appUes to claim 10 as amended. In particular, 
amended claim 10 does not recite anise oil of any concentration. Chaudhari et al. does not 
disclose oils of fennel or basil, as claimed in the present application. Thus, Chaudhari et al. does 
not anticipate claim. 10. The same argument applies to claims 1 1 and 16-19, which depend upon 
amended claim 10. Withdrawal of rejection under 35 U.S.C. §102(e) is respectfully requested. 



New Reference 

In the Notice of Abandonment dated , the Exammer supplied a new reference of Keck et 
al. This reference was not previously made of record to Applicants and a copy of the supplied 
reference was marked, "Not of Record." The Examiner submitted the reason for abandonment 
was as follows: 

"Applicant amended claim 10 to omit the species * anise' 
which overcomes the previous rejection. However, 'fennel oil,' 
which remains in the claim, admixed with an ingredient such as 
benzoic acid is anticipated by Keck et al (US 4,1 13,777) for 
example (Example 67, col. 20). Thus, the claims are not in 
condition for allowance." 
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While the pending claims have not been officially rejected based on Keck et al., 
Applicant wishes to address this reference with respect to the present invention. 

Keck et al. discloses a composition including benzoic acid and fennel oil in which the 
concentration of fennel is 0.001 parts by volume. The composition disclosed by Keck et al. 
therefore clearly differs from that claimed by the present apphcation. This is, in part, because 
the fennel oil in Keck et al. is ten times less concentrated in Keck et al. than that claimed in the 
mstant application. Thus, Apphcant submits that the composition including fennel oil in the 
range of 0.01% to 1% as claimed in amended claim 10, is clearly not anticipated by Keck et al. 

In addition, as Keck et al indicates in column 19, lines 58 to 67 that for pharmaceutical 
use the active ingredient, N-Ethyl-N-cyclohexyl-3,5-dibromo-4-hydroxy-benzylamine 
hydrochloride is mixed with inert pharmaceutical carriers, it is clear that Keck et al. discloses the 
mixture of fennel oil with the active ingredient to provide a drop solution with an appealing 
aroma. 

The Applicant therefore submits that Keck et al. does not provide any teaching to suggest 
that the inclusion of fennel oil in the range of 0.01% to 1% would promote a synergistic anti- 
microbial activity when in combination with at least one member comprising benzoic acid, 
methyl paraben, ethyl paraben, propyl paraben or butyl paraben, such as that in the present 
invention. Thus, Keck et al. does not expressly or inherently anticipate the present invention. 

Fee Deficiency 

^ If an extension of time is deemed required for consideration of this paper, please consider 
this paper to comprise a petition for such an extension of time; The Commissioner is 
hereby authorized to charge the fee for any such extension to Deposit Account No. 04- 
0480. 

and/or 

^ If any additional fee is required for consideration of this paper, please charge Account 
No. 04-0480. 
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Closing Remarks 



Applicants thank the Examiner for the Office Action and believe this response to be a full 
and complete response to such Office Action. Accordingly, favorable reconsideration in view of 
this response and allowance of the pending claims are earnestly solicited. 



DECHERT 
1717 Arch Street 
4000 Bell Atlantic Tower 
Philadelphia, PA 19103-2789 
Fax: (215) 994-2222 
Attn: Teresa O. Bittenbender, Esq. 
(215-994-2213) 



Respectfully submitted. 




Teresa O. Bittenbender 
Registration No. 47,425 
Attorney for Applicants 
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Detail of claim amendments 

10. (Twice Amended) A formulation comprising a combination of at least 
one plant oil chosen from oils of fennel, basil, [or between 0.2 to 1% w/v anise] or active 
ingredients thereof together with at least one of the group comprising benzoic acid, methyl 
paraben, ethyl paraben, propyl paraben or butyl paraben, wherein the active ingredients of the 
plant oils are trans-anethole, fenchone or estragole and the concentration of fennel oil or basil oil 
or active ingredient thereof is between 0.01% to 1% , and wherein said formulation is used as a 
micro-organism inhibitor such as a food preservative. 

11. (Twice Amended) A formulation as claimed in claim 10 wherein the 
concentration of [fennel oil, basil oil or active ingredient thereof is between 0.01% to 1% and the 
concentration of] benzoic acid or paraben is from 0.01% to 1%. 

14. (Twice Amended) The formulation fmethod] according to claim 10[12] 
wherein the formulation is in combination with a pharmaceutically acceptable carrier. 

15. (Twice Amended) The fonnulation [method] according to claim il[13] 
wherein the formulation is in combination with a pharmaceutically acceptable carrier. 
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Claims following entry of amendment mailed May 29. 2002 

10. (Twice Amended) A formulation comprising a combination of at least 
one plant oil chosen from oils of fennel, basil, or active ingredients thereof together with at least 
one of the group comprising benzoic acid, methyl paraben, ethyl paraben, propyl paraben or 
butyl paraben, wherein the active ingredients of the plant oils are trans-anethole, fenchone or 
estragole, and the concentration of fennel oil or basil oil or active ingredient therof is between 
0.01% to 1%, wherein said formulation is used as a micro-organism inhibitor such as a food 
preservative. 

1 1 . (Twice Amended) A formulation as claimed in claim 10 wherein the 
concentration of concentration of benzoic acid or paraben is from 0.01% to 1%. 

14. (Twice Amended) The formulation according to claim 10 wherein the 
formulation is in combination with a pharmaceutically acceptable carrier. 

15. (Twice Amended) The formulation according to claim 1 1 wherein the 
formulation is in combination with a pharmaceutically acceptable carrier. 

16. A medicament to inhibit micro-organism growth comprising a formulation 
as claimed in claim 10. 

17. A medicament to inhibit micro-organism growth comprising a formulation 
as claimed in claim 1 1 . 

18. A formulation as claimed in claims 10 in a spray formulation. 

19. A formulation as claimed in claim 1 1 in a spray formulation. 
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